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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Guraro €. MANN . i
ATTORREY GENERAL

2
n‘q

Honorable A. E. Wood, Chalirman
Cems, Fish and Oyster Commission
Austin, Texas

Dear 31ir:

Re: Coanfliet wc;;\E%tic e 929
end Seotion Articie 941,

Thank you for your March 21, 1 , Sup~
Plegented bHy your letter of 3
. 3/vie¥W of the possibles
conflict datween Artiocle 929 Velw g Annotated Penal Code
end 3eotion le of Artic ta innotatsd Penal
Code. ¥%e also aokane

Attorney at Law, Ar
as, with referexoe

bout your

of Art. 989 of the Fenal

binding exoept tmt portion
is in nfliot with Sec. le

of the Pensl Code?

*3. vhere Sec., le of Art. 941 is in
conflict with art. 989, does said Bection
le control, or are both invalid beoause
they are partially in eonfliet with each
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other?

"é&., OSec. le of .rt. 941, being the
last Act of the Leglslature and being
partially in conflict with .rt. 929, of
the Penal Code, is that portion of »rt.
941, Sac. le, whioh ie in oconflict with
Art. 929, valid and binding, and 4id the
Legislature impliedly repeal the portion
of Art. 920 that is in conflict with Sec.
let"

, aArticle 928 of the Penal Code of 1925, reads as
follows: -

*irt, 989. It shall be unlswful for any
person tc sell, or offer for sale, or to have
in his posgession, or to bhuve on board any
boat or to have in eny mercantile business
ostablishment, or in any market where merchen-
dise is diasposed of, any redfish or channel
bass of greater length than thirty-two inoches,
dr less than fourteen inches; any salt water
‘or speckled sea trout of lus length than
twelve incher; any sheephead of less than
‘nine inohes in length; any flounder of less.
than twelve inches; any pompanc of less than
nine ineches in length; any mackearel of loss
than fourteon inches in leagth, and any salt
water gaff-topsail of lesz than eleven inches
in length.

. "The place of sele or offering for sale

or possessicn shall for ths purpose of this
chapter to establish venue, be either the
plage from which such fish are shipped, or
where the fish are found, or offered for

sale. It shall be unlawrul in selling or
offering for sale any fish mentioned in this
article to sever the hgad from the bdody, ex~
ocept in case of ths redfish snd catfish in
which euse the hesd shull only be seversd
through the gill-cavity and the gilll-rins
shall remain on the body of such redfish cor
cutfish. Suoch hesdlegs body of 2 redfish
shall not measure asore than twenty-seven ineche s
in length, and sueh headless body of a catfish
shall not mecsure less than eight isches in
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length; and all fish marketed or sold as
mentioned in this article, must be wsighed
and s0ld with the head attached, except redfish

and catfish ss mentioned herein.

"iny person violating any of the provisions
of this article shall be deemed gulilty of a nis-
dexneanor and upon conviction shall be fined a
supm not less than ten ($10.00} dollars nor more

than r£ifty {§50.00) dollaras,."

Section le of irticle 941, Vernon's Aunnotated
Penal Code, as anended, Acts 1920, 4let leglslature, p. 269,
oh. 119; snd as sudsegquently amended, Aocts 1930, 4lst Leglas-
lature, 5th Called 3gssion, p. 130, ¢h. 13, sec. 1, reads as

follows:

"Se¢. le. Provided, that it ghall be
unlawful for any person to take, or have in
his possession in this State, any specxkled sea
trout of less length than twelve inehlssa, any
red fish of Jess length than twelve inolss, or
of greater length than thirty-two inches, or
any drum of less length than eight inches or
greater length than twenty inchms, eny flounder
of less length than twelve inches, or any sheep-
head of less length than eight inches. (as
anended Acts 1929, 4lst Leg., p. 269, ch., 119;
gcis)%ﬁm, 41st Leg., 5th C. 8., p. 130, och, 13

It 18 apparent that these two Statut ¢8 passed at
different sessions of the lLegislature conflioct in some partio-
ulars. The extent of those conflicts may be more apparent
when these two enactments are placed side by side in the fornm

of a table, thus:
Article 29
(To sell, offer for sals,
have in session, have
on bvoerd boat, in mercantile
establishment or market pro-
hibited)
l. Redfish ~- 14-32

&, Channel bass e~ 14~32
J. Salt water sea tront -~ 1z

- Artiele 941, Sec. le

{Take or have in posses-
aion prohibited)

1. Redrish -- 12-32
2.
3.

220
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Arviocle 929 {Con't,) Article $41, Sec, le {({Con't.)
4, Speckled gea trout -- 12 4., Speckled sea troute-- 12
5. <Sheephead «- 9 5. Sheephesd ~- 8
6., Flounder -- 1g 6, Flounder -- 12
7. Pompano -- 9 7.
8., X¥ackerel -- 14 8.
9. Salt water geff-

topsall -- 11 9.
10. Headlsss redfish «- 27 10,
11. Headless catfish -- 8 11,
120 . . 12 - Drlll - 8-20
Penalty Penalty
' $10.00 -~ $50,00 $25.00 -- $100.00

£100.00 -~ $200,00
Fisherman's or dealer's
:1icense cancelled,

Article $29 of the Penal Code is a general law, S0
also is Article 941, Stephensen v, Wood (Comm. App.), 119 Tex.
564, 34 S. W, (24) 246, Conssquently, it may he sean from the
abovo table that we have two genersl statutes relating to the
same subject matter, namely, the size of certain righ, How
:2ou1: these two ensotments which are in pari materia de con-

rued?

The rule for oonatruing conflioting enactments on
the same subject is adlearly stated in Seetion 73 of Vol, 59
of Texas Jurisprudence as followa:

"Although it contains no repsaling clause,
& new enactment sabrogates any former act on the
same sublect, with which it clearly and menifest-
1y oconflicts to the extent.of the inconsistency
or repugnancy between the two",

See also 59 C. J. 910.

The rule stated above iz well ssttled in Texes, and
while implied repeesls are not favored, and the courts will make
e¥ery effort to harmonize seemingly eonrlicting gtatutes, if
c¢ertain portions of &ifferent dnactments are in conflict the
last enactment will supersede anﬁ contrcl the former to the
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extent of the conflict or inconsistency. Citizens National
Bank of ¥Waco v. Del Rio Bank and Trust Company (C. C. A.,
1928) 11 S. ¥W. (24) 242; Chiles v. The State, 1 Tex. Cr. R.
27; Regazine v, State, 47 Tex. Cr. R. 46, 84 3. W, 832} ¥hit-
tenberg v. Craven (Coomm. App.) 258 8. ¥. 152, rev, 216 S. v.
25l1.

As stated in Southsrn Constructior Co. v. Halli-
vurton, 149 Tenn. 319, 230 5. wW. 409, “although a later ao®
may not cover the entire subject matter of an earlier act,
nor purport to provide s new system, if the latter act is
repugnant on & particular point, it will operate as a repeal
by implication to the extent of the repugnance and conflict."
This 1s also the rule in Texas. See Conley v, Daughtera of
the ERepublie
19 S. W. (24} 604; carison v. Richards, 107 S. ¥. 861; Jessee

In Texas Paoific Rallway Company v. #Wimberly, et al
(C.C.4., 1928) 19 S. W, (24) 304, a conflict existed between
Sections 23 and 25 of Artiocle 1895, Revised Civil Statutes,
with respect to venue im personal injury suits against
railroad corporstions, and the court sald:

"The latter act 4id not expressly repeal
or modify the former, but superseded it in all
caseg to which both applied, Cases whioh wers
not provided for in the Aot of 1901 continned
to be controlled by the former more comprehsn-
glve act., Repeels by implication extend oanly
g0 far as there may be a confliot between the
two lawa, where there is no confrliot, the
earlier law is not affected by the latter,®

Consequently, it fs the opinion of thie department
and you are respectfully advised that in sc far as the pro-
hibition against one taking or having in his possession red-
fish, (exaspt hoadless redfish), speckled sea trout, sheep-
head, flounder, or drum is concerned Sec¢tion le of Article
941, Vernon's Annotated Penal Code, controls end suparsedes
Article 929 of the Penal Code and the penalties provided in
Article 941 of Vernon's Annotated Penal Code are applicabdble.
In all other respects, Article 929 of the Penal Code has been

left intact, and the penalties therein provided are applicadle

te ell such violetions,

We appreciate having our attention celled to the
cage of Moran v, The State (Ct. Cr. App., 1938), 182 3, W.
{2d) 318. In that case differsnt provisions of the *"Texas

1086 Tex. 80’ 137 8. ¥. 93’: Rail‘ay Y. t"\’.mb.rly.
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Liquor Control ict” provided different penslties for the
same coriminal aot, and the court held neither provieion
was operative because of this indefiniteness. However, -
as the court pointed ocut on motion for rehearing:

v'se are not dealing with repugnant stat-
utes passed at different dates where the one
last soneted might control., GSee cases cited

in Note 8, under Art. 7, Vernon's Annotated
Texas Penal Code, Vol. 1. Ke are coafronted

with repu%nant proviasions of the game law
enacted at the sams time and in the same bill,"

For the reasons stated by the court, we do not feel
that this case 13 appliceble to the situation set rorth im
your letter where we ars concernsd with conrlioting provisions
of Aots of the legislature passed at different sessions. Ve
believe that the case of Robertson v. State, 70 Tex. Cr. R.
310, 169 S. W. 713, is more nearly in point. In that case it
was ocontended that since one artiole of the Penal Code made an
aot 4 misdemeanor punishable by fine only which another and
later artiocle made a felony i:nlshahlo by imprisonment in the

ntitentier e two wer fatal conflioct and nullified
R:ch other. yThI% eonten:ign wal‘ovcrrul » anﬁ it was haid

that the last enactzent of the lLeglslature contrelled to the
:::.:trgio;;{ esonflict, thus making an act onee a misdemsanor
Your questions are thersfore answared as followst
l. No. |
. Yes.
3. Seotion le of Artiele 941 controlas.
4. Yes.
Ver'ﬁrnly yours

| ATTORNEY ORNERSL OF TEXAS

sy PPl T ek,

w%alter R. Koch

APPROVED APR 11, 1940 (T\\

z By 3
/ASSISTANT
ATTORNEY GENERA

JUS RS




